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MODEL MEDIATION CLAUSES

1 Simple mediation clause

Core wording

"If any dispute arises in connection with this Agreement, the parties will attempt to settle it by
mediation in accordance with the SDRC Mediation Guidelines. Unless otherwise agreed
between the parties, the Mediator will be nominated by SDRC within fourteen (14) days of
notice of the dispute.”

Notes

This clause by itself should be sufficient to give the parties the opportunity to attempt to settle
any dispute by mediation. The SDRC Mediation Guidelines provide clear principles on the
conduct of the mediation and require the parties to enter into an agreement in relation to the
conduct of the mediation based on the Mediation Guidelines. This will deal with points such as
the nature of the dispute, the identity of the mediator and where and when the mediation is to
take place. If an ADR/ mediation clause is sufficiently certain and clear as to the process to be
used it should be enforceable. The reference in the clause to a model mediation procedure should

give it that necessary certainty.

2 Simple core mediation clause including time and notification

Core wording

"If any dispute arises in connection with this agreement, the parties will attempt to settle it by
mediation in accordance with the SDRC Mediation Guidelines. Unless otherwise agreed
between the parties, the Mediator will be nominated by SDRC within fourteen (14) days of
notice of the dispute. To initiate the mediation a party must give notice in writing to the other

party [ies] to the dispute requesting mediation. A copy of the request should be sent to SDRC.



Unless otherwise agreed, the mediation will start not later than twenty eight (28) days after the

date of receipt of such notice.”

Notes:

This wording is to address the concern that mediation should provide a quick solution rather than
delay an outcome. It evidences intention that mediation should happen quickly and provides a
trigger for commencement of the mediation with the service of the notice, including a copy to

SDRC so that it can assist the parties to move the process as quickly as possible.

3 Simple core mediation clause including time, plus reference to court proceedings in

parallel

Core wording

"If any dispute arises in connection with this agreement, the parties will attempt to settle it by
mediation in accordance with the SDRC Mediation Guidelines. Unless otherwise agreed between
the parties, the Mediator will be nominated by SDRC. To initiate the mediation a party must
give notice in writing to the other party[ies] to the dispute requesting a mediation. A copy of the
request should be sent to SDRC. Unless otherwise agreed, the mediation will start not later than
twenty eight (28) days after the date of receipt of such notice. The commencement of mediation

will not prevent the parties commencing or continuing court proceedings / an arbitration."

Notes:

Strictly this wording is not necessary as nothing in the core mediation wording prevents the
issuance of court proceedings. Further, SDRC's Mediation Guidelines provide that litigation or
arbitration may commence or continue unless the parties are otherwise agreed. The inclusion of
this wording in the contract clause may however allay the concern if a party wishes to retain the

ability to resort to court proceedings.



4 Simple core mediation clause including time, plus reference to no court or

Arbitration proceedings until mediation terminated.

Core wording

"If any dispute arises in connection with this agreement, the parties will attempt to settle it by
mediation in accordance with the SDRC Mediation Guidelines. Unless otherwise agreed between
the parties, the Mediator will be nominated by SDRC within fourteen (14) days of notice of the
dispute. To initiate the mediation a party must give notice in writing to the other party[ies] to the
dispute requesting a mediation. A copy of the request should be sent to SDRC. Unless otherwise
agreed,the mediation will start not later than twenty eight (28) days after the date of receipt of
such notice. No party may commence any court proceedings/ arbitration in relation to any
dispute arising out of this agreement until it has attempted to settle the dispute by mediation and
either the mediation has terminated or the other party has failed to participate in the mediation,
provided that the right to issue proceedings is not prejudiced by a delay.”

Notes

The rationale for this wording is that an ADR contract clause is intended to curtail court
proceedings, etc and that for them to run in parallel may not be conducive to any attempt to
settle. The prospects of settlement may be higher before the lines of battle have been drawn by
the hostile steps of commencing court proceedings / arbitration. Bear in mind that, under the
Kenyan jurisdiction, the courts always retain the ability to issue interim relief but they would
usually stay proceedings to allow parties to honour an Agreement to Mediate.

5 Multi-tiered process

Core wording

"If any dispute arises in connection with this agreement, Directors or other senior representatives
of the parties with authority to settle the dispute will, within fourteen (14) days of a written

request from one party to the other, meet in a good faith effort to resolve the dispute.



If the dispute is not resolved at that meeting, the parties will attempt to settle it by mediation in
accordance with the SDRC Mediation Guidelines. Unless otherwise agreed between the parties,
the Mediator will be nominated by SDRC within fourteen (14) days of notice of the dispute. To
initiate the mediation a party must give notice in writing to the other party(ies) to the dispute
requesting a mediation. A copy of the request should be sent to SDRC. Unless otherwise agreed,
the mediation will start not later than twenty eight (28) days after the date of receipt of such

notice."

The draftsperson has the choice to add Version 1 below, referring to court proceedings in

parallel, or Version 2: no court proceedings until the mediation is completed.

Version 1: "The commencement of a mediation will not prevent the parties commencing or

continuing court proceedings/ arbitration."

Version 2: "No party may commence any court proceedings/ arbitration in relation to any
dispute arising out of this agreement until it has attempted to settle the dispute by mediation and
either the mediation has terminated or the other party has failed to participate in the mediation,

provided that the right to issue proceedings is not prejudiced by a delay."

Notes
This adds an extra step providing for negotiations before mediation and the choice is then to have
arbitration or litigation in parallel, or deferred until after the mediation has effectively

terminated.

6 International core mediation clause

Core wording

"If any dispute arises in connection with this agreement, the parties will attempt to settle it by
mediation in accordance with the SDRC Mediation Guidelines and the mediation will start,
unless otherwise agreed by the parties, within 28 days of one party issuing a request to mediate

to the other. Unless otherwise agreed between the parties, the Mediator will be nominated by



SDRC. The mediation will take place in [Nairobi, Kenya] and the language of the mediation will
be [English].

The Mediation Settlement referred to in the Mediation Guidelines shall be governed by, and
construed and take effect in accordance with [Kenyan] law. The courts of [Kenya] shall have
exclusive jurisdiction to settle any claim, dispute or matter of difference which may arise out of,
or in connection with, the mediation. If the dispute is not settled by mediation within fourteen
(14) days of commencement of the mediation, or within such further period as the parties may
agree in writing, the dispute shall be referred to and finally resolved by arbitration under the
SDRC Arbitration Rules [or any other preferred and present in force eg: UNCITRAL rules, ICC
rules]. In any arbitration commenced pursuant to this clause, the number of arbitrators shall be
[1-3 ] and the seat or legal place of arbitration shall be [Nairobi, Kenya]."

Notes

This model clause should be suitable for international contracts ie: contracts between parties in
different jurisdictions, but consideration should be given to including provisions relating to the
location (which should be convenient and affordable to all the parties), the language of the
process, as well as the governing law and jurisdiction applicable to the Mediation Settlement
along the lines of this paragraph. There is a choice of arbitration body or the non-administered
UNCITRAL Rules.

The clause can be amended to refer to 'SDRC, Nairobi, Kenya' if the draftsperson believes this

will specify more clearly where to find SDRC for international Parties.



